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Foreword

'This country report is part of the Liberties Rule of Law Report 2022, which is the third annual report
on the state of rule of law in the European Union (EU) published by the Civil Liberties Union for
Europe (Liberties). Liberties is a non-governmental organisation (NGO) promoting the civil liberties
of everyone in the EU, and it is built on a network of national civil liberties NGOs from across the
EU. Currently, we have member and partner organisations in Belgium, Bulgaria, the Czech Republic,
Croatia, Estonia, France, Germany, Hungary, Ireland, Italy, Lithuania, the Netherlands, Poland,
Romania, Slovakia, Slovenia, Spain and Sweden.

Liberties, together with its members and partner organisations, carries out advocacy, campaigning
and public education activities to explain what the rule of law is, what the EU and national govern-
ments are doing to protect or harm it, and to gather public support to press leaders at EU and national
level to fully respect, promote and protect our basic rights and values.

'The 2022 Report was drafted by Liberties and its member and partner organisations and covers the
situation in 2021. It is a ‘shadow report’ to the European Commission’s annual rule of law audit. As
such, its purpose is to provide the European Commission with reliable information and analysis from
the ground to feed its own rule of law reports and to provide an independent analysis of the state of
the rule of law in the EU in its own right.

Liberties’” report represents the most in-depth reporting exercise carried out to date by an NGO
network to map developments in a wide range of areas connected to the rule of law in the EU. The
2022 Report includes 17 country reports that follow a common structure mirroring and expanding
on the priority areas and indicators identified by the European Commission for its annual rule of law
monitoring cycle. Thirty-two member and partner organisations across the EU contributed to the
compilation of these country reports.

Building on the country findings, the 2022 Report offers an overview of general trends on the rule
of law in the EU and compiles a series of recommendations to national and EU policy makers, which
suggest concrete actions the EU institutions and national governments need to take to address iden-
tified shortcomings.

Download the full Liberties Rule of Law Report 2022 here



https://www.liberties.eu/f/q3U2FR
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Belgium

About the authors

For over a hundred years, the Ligue des Droits
Humains (LDH) (League of Human Rights)

has fought injustices and infringements of fun-

damental rights in Belgium. LDH educates
the public to the respect of basic human rights
(including institutional violence, access to
justice, respect for minorities, women’s rights),
challenges the political powers on issues con-
cerning human rights, trains adults on aware-
ness over human rights issues and the law,
and brings issues regarding the development
of educational tools and training to the atten-
tion of education stakeholders. Born in 1901,
the League of Human Rights is a non-profit,
independent, pluralistic and interdisciplinary
organization. It is a movement in which
everyone feels concerned and acts with respect
for the dignity of all. LDH works on subjects
such as youth, prisoners’ rights, migrant and
refugee’s situation and rights, access to justice,
economic, social and cultural rights, psy-
chiatric patient’s rights, equal opportunities,
privacy and diversity. LDH is also a member
of the International Federation for Human of
Human Rights (FIDH), a non-governmental

organization with 192 leagues worldwide.
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Key concerns

In the area of justice, no significant progress
was made on existing concerns and no major
reform seems to be planned by the federal
government. Among the most pressing issues
affecting judicial independence, it is worth not-
ing how the composition of the Constitutional
Court makes it vulnerable to political pressure.
'The recent disclosure of the informal practice
of cooperation between the public prosecutor’s
office and judges of the Court of Cassation
ahead of judgments being handed down also
raises concern. Despite some improvements
in recent years, the legal aid system remains
inadequate and acts as a barrier to access to
justice, especially for the most vulnerable. The
shortage of resources which characterises the
justice system has a negative impact on access
to justice, on the independence of judges
and on the fairness and efhiciency of justice,
notably for its consequences on the length of
proceedings. While the COVID-19 pandemic
expedited plans to digitalise the justice system,
there are concerns as to the respect of fair trial
and data protection standards with respect to
the use of videoconferencing. In the area of
criminal justice, the excessive use of pre-trial
detention affects the fairness of proceedings
and impacts particularly people belonging to
minority groups. The accessibility of court
decisions is still hindered by the fact that a
2019 law providing for decisions to be pub-
lished online in a database accessible to every
citizen remains, to date, unimplemented.


https://www.liguedh.be/
https://www.liguedh.be/
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No significant progress has been made or
is planned to be made to strengthen the
anti-corruption framework, either. The lack
of resources and a certain political reluctance
hinders the authorities’ capacity to effectively
investigate and prosecute corruption, in par-
ticular financial crime. The legal framework
for the protection of whistleblowers is not
in place to date, and the treatment of the
whistleblowers who recently denounced the
dysfunctions of the Data Protection Authority
— dysfunctions which triggered the European
Commission to start an infringement proce-
dure — is at odds with Belgium’s obligations
under the EU Whistleblowers Protection
Directive.

As regards media freedom and freedom of
expression, it is concerning that police forces
seem to be reluctant to abide to legal standards
on the respect of freedom of expression and
information, and engage instead in intimida-
tion, destruction of journalistic material, arrest
or even prosecution of journalists and citizens
filming police interventions.

Despite steps taken to ensure legality of meas-
ures restricting fundamental rights and free-
doms adopted in the context of the COVID-
19 pandemic, concerns over the necessity and
proportionality of such measures persist, and
triggered the scrutiny of courts. Limitations on
the independence of human rights monitoring
bodies and the pursuit of arms sales to states
that massively violate human rights, which
persist in a total lack of transparency and in
violation of final court decisions, are worry-
ing trends negatively affecting the system of
checks and balances, which worsened in 2021.
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'The repeated acts of repression of freedom of
assembly and the persistent failure to respect
the case law of the Court of Justice of the
EU as regards “data retention”, against the
background of blanket surveillance of citizens,
are worrying practices that severely restrict
civic space. Limited access to information,
legal harassment, smear campaigns by public
authorities and the criminalization of solidar-
ity also negatively affect the work of activists
and rights defenders.

Prison overcrowding, incarceration of peo-
ple with mental illnesses and police violence
remain systemic human rights issues that are
not taken seriously by Belgian authorities, thus
negatively impacting on the national rule of

law framework.

State of play

Justice system

Anti-corruption framework

Media environment and freedom of
expression and of information

Enabling framework for civil society
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Justice system

(O8]

Key recommendations

* 'The legitimacy of the right to
access to justice should be forcefully
reaffirmed and its application guar-
anteed through the legal aid system.
This guarantee requires adequate
funding and could be achieved
through the establishment, in the
long term, of a form of mutualis-
ation of legal costs.

* 'The available data shows that the
length of proceedings is particularly
long in Belgium, which is a cause
for concern. The lack of resources
allocated to the justice system being
the main reason, it is necessary to
provide for massive investment in
the judicial sector and give the judi-
ciary control over the management

of its budget.

* 'The use of videoconferencing
does not guarantee the public na-
ture of hearings, which is an essen-
tial democratic guarantee protected
by the Constitution, and raises a
number of questions in terms of
data protection. It should therefore

not be a remedy to respond to the
lack of investments in the justice
system, even in times of pandemic.

Judicial independence

Appointment and selection of judges, pros-
ecutors and court presidents

Half of the Constitutional Court judges must
be ex-representatives of the Legislative power'
and are designated by political parties, which
leads to obscure, behind-closed-doors politi-
cal negotiations and deals. Their nomination
can therefore trigger political rivalry.” This
situation is unacceptable to guarantee the
independence of the Constitutional Court and
should be remedied: all constitutional judges
must be highly qualified professionals and
nominated by the High Justice Council, like

any other magistrate.

Significant developments capable of affect-
ing the perception that the general public
has of the independence of the judiciary

In recent proceedings before the European
Court of Human Rights (ECtHR),” the
Belgian government openly mentioned the
existence of a procedure within the Court of

See https://www.const-court.be/en/court/presentation/organization.

See among others https://www.rtbf.be/info/belgique/detail zakia-khattabi-le-mr-a-tente-de-marchander-ma-

nomination-a-la-cour-constitutionnelle-contre-300-millions-d-euros?id=10516346 or https://www.rtbf.be/info/

article/detail une-cour-la-particratie-et-madame-khattabi-philippe-walkowiak?id=10503368.

ECHR (3rd Ch.), 18 May 2021, Manzano Diaz v. Belgium.



https://www.const-court.be/en/court/presentation/organization.
https://www.rtbf.be/info/belgique/detail_zakia-khattabi-le-mr-a-tente-de-marchander-ma-nomination-a-la-cour-constitutionnelle-contre-300-millions-d-euros?id=10516346
https://www.rtbf.be/info/belgique/detail_zakia-khattabi-le-mr-a-tente-de-marchander-ma-nomination-a-la-cour-constitutionnelle-contre-300-millions-d-euros?id=10516346
https://www.rtbf.be/info/article/detail_une-cour-la-particratie-et-madame-khattabi-philippe-walkowiak?id=10503368.
https://www.rtbf.be/info/article/detail_une-cour-la-particratie-et-madame-khattabi-philippe-walkowiak?id=10503368.
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Cassation, which is not provided for in the
law, by which the Advocate General and the
judge of the Court of Cassation would consult
and cooperate on draft judgments prior to
them being handed down, before the cassa-
tion hearing and in the absence and without
the knowledge of the parties concerned and
their lawyers. This would happen by means of
practical arrangements that are not laid down
in the law either.’ The very existence of this
“entre-soi” on the subject of a draft judgment
between a representative of the public pros-
ecutor’s office and a judge at the Court of
Cassation raises questions about the respect
for the principle of the separation of powers
and the rule of law. It is also in contradiction

with ECtHR jurisprudence.
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Access to justice is a fundamental principle of
the rule of law. Yet it remains complicated in
Belgium, despite the fact that the Constitution
expressly states that everyone has the right to
legal aid, and that the legislator cannot infringe
this right.” The legal aid system was substan-
tially modified in 2016." The reform is based
on a suspicion of widespread, unsubstantiated
abuse, and on the alleged irresponsibility of
the poorest litigants and the lawyers accepting
to defend them.

On several occasions, the Constitutional
Court has recognized that access to justice is
too costly for many citizens and has annulled
some of the provisions introduced by the
reform.” However, the reform remains in force
in its other aspects and continues to discour-
age access to justice for the most vulnerable.
The costs of the proceedings remain a barrier
for many litigants.


https://www.liguedh.be/reforme-de-laide-juridique-cour-constitutionnelle-annule-ticket-moderateur-lacces-a-justice-reste-seme-dembuches/,
https://www.liguedh.be/reforme-de-laide-juridique-cour-constitutionnelle-annule-ticket-moderateur-lacces-a-justice-reste-seme-dembuches/,
https://www.liguedh.be/la-cour-constitutionnelle-annule-la-hausse-des-droits-de-greffe-et-reconnait-que-lacces-a-la-justice-etait-trop-couteux-pour-de-nombreux%c2%b7ses-citoyen%c2%b7ne%c2%b7s/
https://www.liguedh.be/la-cour-constitutionnelle-annule-la-hausse-des-droits-de-greffe-et-reconnait-que-lacces-a-la-justice-etait-trop-couteux-pour-de-nombreux%c2%b7ses-citoyen%c2%b7ne%c2%b7s/
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It should be noted that some improvements
can be observed over the years. For example,
the thresholds for access to legal aid have been
raised.

For several years, various actors have been
sounding the alarm about the lack of resources
in the justice system. The judicial system is
cruelly lacking in resources, which has detri-
mental consequences in practice. This lack of
means is felt in three aspects.

On the human level, the legal framework
establishing the number of judges is not
respected,”’ in many jurisdictions there is a
serious lack of personnel.”” This lack of judges
has, in some cases, led to the postponement
and cancellation of hearings.
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Financially, justice is also undergoing budget-
ary restrictions. The year 2020 closed with a
budget slightly below 2 billion euros.”” Since
2018, there have been denunciations of the
way justice is treated. The justice budget repre-
sents 0.5% of GDP, and 0.7% of public spend-
ing. Since 2014, every year, a linear economy
has been imposed on it. After 5 years, this
represents a decrease of 10%. This way, the
government does not give justice the means to
propetly carry out its missions.

On the material level, some progress has been
made in digitalizing the justice system, but
this is still insufficient.” The government is
considering ambitious initiatives to be com-
pleted by 2025." These initiatives include the
creation of a single online justice portal for
citizens and businesses, the creation of a single
case management system for all jurisdiction,
etc.



https://www.rtbf.be/info/societe/detail_justice-des-juges-a-bout-de-souffle-des-delais-six-fois-plus-longs?id=10763137
https://www.rtbf.be/info/societe/detail_la-justice-belge-est-surchargee-quels-sont-les-temps-d-attente-dans-les-differentes-cours-d-appel-de-belgique?id=10216304
https://www.rtbf.be/info/societe/detail_la-justice-belge-est-surchargee-quels-sont-les-temps-d-attente-dans-les-differentes-cours-d-appel-de-belgique?id=10216304
https://www.lalibre.be/belgique/2018/10/04/le-manque-de-magistrats-conduit-a-la-suppression-daudiences-WMDNYX5MSVCVVNLXYBGXSQLJ6I/
https://justice.belgium.be/fr/statistiques/moyens/budget_evolution_2016_2020
https://www.liguedh.be/wp-content/uploads/2019/01/Ensemble98-pages-32-34.pdf
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All in all, the means allocated to the justice
system do not guarantee its independence.
The only constitutional and consistent power
against the executive is the judiciary. However,
successive federal governments considerably
weakened it, which constitutes a danger for
democracy as a whole.

Due to the COVID-19 pandemic, the Minister
of Justice prepared a ‘Covid bill’ in which it
envisaged the abolition of oral hearings and
the generalisation of written procedure in
certain matters. In other matters, particularly
criminal matters, hearings by videoconference
would have become the norm.”" Though the
minister had to back down following outraged
reactions by civil society actors,” he stated that
his renouncement was only temporary.

'The right to access to a judge must be concrete
and effective, not theoretical or illusory. It is
therefore necessary to create the conditions
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that allow all courts to deliver justice in a
humane manner and within a reasonable time.
In certain matters, particularly in criminal
matters, personal appearance is a fundamen-
tal right”’ recognised by the Constitutional
Court.”" The accused should therefore always
be able to appear in person, assisted by his or
her lawyer, unless he or she expressly waives
this right. The use of videoconferencing poses
a number of difficulties and does not appear
to be an acceptable alternative to holding
hearings.

Moreover, the use of videoconferencing does
not guarantee the public nature of hearings,
which is an essential democratic guarantee pro-
tected by the Constitution, and raises a num-
ber of questions in terms of data protection.

'The lack of means from which the judicial
system suffers impacts the geographical


https://www.lesoir.be/217940/article/2019-04-12/les-avocats-attaquent-letat-federal-en-justice#_ga=2.34584993.1650269174.1637664498-2100764519.1637404439
https://www.lesoir.be/217940/article/2019-04-12/les-avocats-attaquent-letat-federal-en-justice#_ga=2.34584993.1650269174.1637664498-2100764519.1637404439
https://plus.lesoir.be/335503/article/2020-11-02/justice-la-videoconference-casse-tete-pour-la-nouvelle-loi-covid.
https://plus.lesoir.be/335503/article/2020-11-02/justice-la-videoconference-casse-tete-pour-la-nouvelle-loi-covid.
https://www.liguedh.be/loi-covid-le-recours-generalise-a-la-procedure-ecrite-et-la-videoconference-contraires-a-une-administration-de-la-justice-humaine-efficace-et-respectueuse-des-droits-fondamentaux/.
https://www.liguedh.be/loi-covid-le-recours-generalise-a-la-procedure-ecrite-et-la-videoconference-contraires-a-une-administration-de-la-justice-humaine-efficace-et-respectueuse-des-droits-fondamentaux/.
https://www.brennancenter.org/our-work/research-reports/impact-video-proceedings-fairness-and-access-justice-court.
https://www.brennancenter.org/our-work/research-reports/impact-video-proceedings-fairness-and-access-justice-court.
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distribution and the number of jurisdictions
within our country. Several court buildings
are in disrepair, and some court locations have
had to be eliminated for budgetary reasons.
'This decrease in the number of court locations
constitutes an additional obstacle to access to
justice.

Significant data gaps remain with respect to
the length of court proceedings. The available
data show that the length of proceedings is
particularly long, which is a cause for con-
cern.”” The lack of resources allocated to the
justice system is one of the main reasons for
the length of proceedings.”’ Indeed, as already
explained above, the justice system lacks
staff, an efficient computer system and a real
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digitalization policy, which leads to numerous
delays in the processing of cases.

'This phenomenon is not recent; Belgium has
already been condemned several times by the
ECtHR for violation of the right to be tried
within a reasonable time."’ However, the judi-
cial framework remains unchanged.

In Belgium, the use of pre-trial detention of
foreign nationals is described as a common
practice that could be due to external pressure
from different actors such as public opinion,
the police and the media.” A recent study
by the National Institute of Criminalistics
and Criminology~ shows that, among other
things, a person born outside of Belgium is
more likely to be detained, and even more so if
he or she was born outside of Europe, regard-
less of whether or not he or she is domiciled


https://journalisme.ulb.ac.be/projets/panserlajustice/sous-financement/
https://journalisme.ulb.ac.be/projets/panserlajustice/sous-financement/
https://www.liguedh.be/la-justice-pour-toutes-et-tous-quen-disent-les-partis/
https://www.liguedh.be/la-justice-pour-toutes-et-tous-quen-disent-les-partis/
https://www.rechtbanken-tribunaux.be/sites/default/files/ah_brussel/files/lecho-du-05-11-2021-la-cour-du-travail-etouffe-entreprises-et-travailleurs-trinquent.-compresse.pdf
https://nicc.fgov.be/upload/publicaties/jsjv18_fr.pdf
https://nicc.fgov.be/upload/publicaties/jsjv18_fr.pdf
https://incc.fgov.be/
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in Belgium. However, a person who is not
domiciled in Belgium is twice as likely to be
detained. This is explained by the concern of
magistrates about the risk of absconding and
evading justice. In this respect, foreign nation-
ality increases the possibility of being held in
pre-trial detention as well as the duration of
this detention.

These findings echo the ones of the UN
Committee on the Elimination of Racial
Discrimination, which “remains concerned
(...) about (...) [r]eports that non-citizens are
overrepresented in the prison system and the lack
of reliable data on the national or ethnic origin of
the persons concerned and the rate and length of

imprisonment”.

Regarding pre-trial detention, it is to be noted
that preventive detention should be thoroughly
reformed in order to limit its use to solely the
most serious crimes and offenses. Indeed, the
Act of 20 July 1990 on preventive detention

is not respected or properly applied. This leads
to a worrying trend: 35 to 40 per cent of the
detainees in Belgian prisons are in fact held
in preventive detention. There is an urgent
need to reform this legislation in order to limit
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the excessive use of preventive detention, in
particular by limiting the offenses which may
justify preventive detention (offenses against
persons, increasing the threshold of the pen-
alty allowing the use of preventive detention,
etc.).

As of September 1, 2020, all judgments and
rulings rendered by Belgian courts and tri-
bunals were supposed to be published online
in a database accessible to every citizen. This
fundamental right goes beyond all commercial
considerations and is guaranteed by a May
5, 2019, law, amending Article 149 of the
Constitution.” However, this major demo-
cratic promise remains unfulfilled because,
almost three years after its adoption, this law
is not yet in effect. Furthermore, neither the
normative means nor the technical means
that would enable it to be implemented have
yet been specified. In view of the difficulties
that lie ahead in this respect and the unpre-
paredness of the Belgian authorities, it is to be
feared that the entry into force of this law will
be postponed once again.


https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsr69Gyhm7QM1Oqny37itcWj%2f24FroBjCaMewiKH8VB33Y8s%2fkXw5yPV3hlqdpQB%2bOg4MlMnfrqOqAARCaTrDTVgblGEOALrMdKEjWiJe%2boQeDeIIAMTcFGxm9YS0zz2beA%3d%3d
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsr69Gyhm7QM1Oqny37itcWj%2f24FroBjCaMewiKH8VB33Y8s%2fkXw5yPV3hlqdpQB%2bOg4MlMnfrqOqAARCaTrDTVgblGEOALrMdKEjWiJe%2boQeDeIIAMTcFGxm9YS0zz2beA%3d%3d
https://www.lesoir.be/401670/article/2021-10-23/carta-academica-sur-louverture-du-droit-et-de-la-justice-ou-en-est-ou-va-t
https://www.lesoir.be/401670/article/2021-10-23/carta-academica-sur-louverture-du-droit-et-de-la-justice-ou-en-est-ou-va-t
https://openjustice.be/2020/05/16/la-publication-online-des-decisions-de-justice-constats-durgence/.
https://openjustice.be/2020/05/16/la-publication-online-des-decisions-de-justice-constats-durgence/.
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Anti-corruption
framework

Key recommendations

* Allocate the necessary resources
(financial, human and legal) to
allow an efficient fight against fi-
nancial crime and corruption.

 Put in place comprehensive
whistleblower legislation to protect
whistleblowers, specifically men-
tioning the protection of civil serv-
ants.

Belgium’s corruption-related problems lie
in the link that can be established between
corruption and the lack of financial means
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granted to the fight against financial crime.
'This type of crime is a real problem in a lot of
countries, and Belgium is no exception: a lot
of money disappears from the state’s coffers.

However, several actors in the field denounce
the timidity of political actions in the fight
against financial crime. Indeed, investigations
are confronted with obstacles, not only because
of a lack of legal and material means, but also
because of political obstacles.” For several
years now, the fight against financial crime
has produced very poor results.”" In spite of
this shortfall, the government does not seem
to want to include in its agenda an increase in
means or a reform to fight against this type of
delinquency.

Some judicial actors believe that beyond a lack
of political will, there is rather a political will
not to tackle economic and financial delin-
quency.” One of the reasons could be that the
political, economic and bureaucratic worlds
are closely intertwined. Therefore, political


https://www.alterechos.be/la-fuite-enquete-sur-la-fraude-fiscale-en-belgique/
https://www.alterechos.be/la-fuite-enquete-sur-la-fraude-fiscale-en-belgique/
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representatives may not act because they are
themselves “corrupt”.

Unfortunately, we lack reports that clearly
highlight this possible connection between
corruption and the lack of resources allocated
to the fight against financial crime.

As early as November 2020, the European
Commission was alerted, through a com-
plaint by two of its directors, of breaches of
independence of several members of the
Belgian Data Protection Authority (DPA),
in violation of Article 52 of the General Data
Protection Regulation (GDPR). Belgium was
then invited in August 2021 to take corrective
measures. As Belgium has not put an end to
those breaches of the DPA’s independence, as
the members concerned remained in function,
the European Commission decided to send
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a reasoned opinion to Belgium in November
2021." Consequently, Belgium had to, before
January 12, 2022, take the necessary measures,
failing which the Commission may decide to
refer the matter to the Court of Justice of the
European Union.

Not only did Belgium fail to respect its obli-
gations in that matter,” it also decided to
initiate a procedure aiming at firing both the
whistleblowers, Ms. Alexandra Jaspar and Ms.
Charlotte Dereppe. Both having alerted the
Parliament on multiple occasions about the
dysfunctions of the DPA, such a procedure in
their regard is tinged with a potential violation
of the protection due to whistleblowers under
the Directive (EU) 2019/1937, not yet trans-

posed into Belgian law.

As the EU Commission puts it in its 2020
Rule of Law country report about Belgium:
“Comprehensive whistleblower legislation has not
yet been put n place. The government agreement
provides for the adoption of comprehensive rules
to protect whistleblowers, specifically mentioning
the protection of civil servants who, in good faith,


https://www.lalibre.be/economie/conjoncture/2021/09/24/michel-claise-juge-dinstruction-a-bruxelles-nous-sommes-dans-un-pays-corrompu-cest-quelque-chose-depouvantable-4IHHQ3IO6ZHTNFZNEZCPU3ZOGM/
https://www.lalibre.be/economie/conjoncture/2021/09/24/michel-claise-juge-dinstruction-a-bruxelles-nous-sommes-dans-un-pays-corrompu-cest-quelque-chose-depouvantable-4IHHQ3IO6ZHTNFZNEZCPU3ZOGM/
https://ec.europa.eu/commission/presscorner/detail/en/inf_21_5342.
https://ec.europa.eu/commission/presscorner/detail/en/inf_21_5342.
https://www.liguedh.be/wp-content/uploads/2022/01/2022.01.11-Lettre-commission-UE.pdf
https://www.lesoir.be/418065/article/2022-01-14/pourquoi-le-probleme-de-non-independance-de-lapd-est-loin-detre-regle
https://www.lesoir.be/418065/article/2022-01-14/pourquoi-le-probleme-de-non-independance-de-lapd-est-loin-detre-regle
https://www.lesoir.be/418065/article/2022-01-14/pourquoi-le-probleme-de-non-independance-de-lapd-est-loin-detre-regle
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blow the whistle on wrongdoing before the end of
20217 Tt is still the case in 2022.

Media environment
and and freedom of
expression and of
information ©

Key recommendations

* Guarantee the right to film and
to take photographs of law enforce-
ment interventions.

* Prevent all lawsuits and prose-
cutions against journalists and citi-
zens for simply filming the police.

* Prohibit the detention of jour-
nalists and citizens for simply

filming the police.

LIBERTIES RULE OF LAW REPORT
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Verbal abuse against journalists from police
forces is not uncommon in Belgium. In some
cases, obstacle to the exercise of their profes-
sion or even illegal arrests took place. In its
analysis, Reporters Without Borders notes
that the situation of journalists and press free-
dom remains worrying. It cites as an example
the case of a reporter who was pushed around,
arrested and threatened by police officers,
despite presenting his press card, during a
Black Lives Matter demonstration.” It is not
an uncommon situation.

In that framework, the association of pro-
fessional journalists also condemned on sev-
eral occasions acts of police violence against
journalists.

It is not unusual in Belgium to see com-
plaints filed against police officers who have
administratively arrested journalists, and who
have seized and erased the images taken by


https://rsf.org/fr/belgique
https://www.rtbf.be/article/intimidations-de-journalistes-par-la-police-l-ajp-ouvre-un-dossier-de-plainte-10517526.
https://www.rtbf.be/article/intimidations-de-journalistes-par-la-police-l-ajp-ouvre-un-dossier-de-plainte-10517526.
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the cameras.” These complaints are eventu-
ally successful, as the Belgian courts respect
the jurisprudence of the European Court of
Human rights and the EU Court of Justice,
which recognize that the role played by the
media is of particular importance. The courts
state that the media’s presence guarantees that
the authorities can be held accountable for
their behavior towards the public in general.

However, police forces seem to ignore this state
of play. Since a few years, following several
well-documented incidents of questionable,
even illegitimate, police action against both
professional journalists and citizens, the issue
of the right to film law enforcement agen-
cies has been omnipresent in various events,
whether on a large scale (Extinction Rebellion
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demonstration and intimidation of national
television journalists,” Black Lives Matter
demonstration and intimidation of a journalist
from Agence France Presse,” to name but a
few examples) or in everyday life (intimidation
of a journalist filming an arrest in the context
of compliance with containment standards ™).

While the work of journalists in providing
information is more necessary than ever, it is
also under threat. Indeed, abusive arrests of
journalists are also denounced in our country.

In December 2021, a Brussels civil court con-
victed the Belgian state for the arrest of two
journalists reporting on a peaceful demonstra-
tion, stating that this arrest is “a clear violation


https://bx1.be/communes/bruxelles-ville/deux-policiers-qui-avaient-pris-la-camera-des-journalistes-de-zin-tv-coupables-de-vol-dusage/
https://bx1.be/communes/bruxelles-ville/deux-policiers-qui-avaient-pris-la-camera-des-journalistes-de-zin-tv-coupables-de-vol-dusage/
https://www.alterechos.be/shoot-or-dont-shoot/
https://www.rtbf.be/info/inside/detail_extinction-rebellion-pouvait-on-filmer-les-arrestations-par-la-police?id=10355443
https://www.rtbf.be/info/inside/detail_extinction-rebellion-pouvait-on-filmer-les-arrestations-par-la-police?id=10355443
https://www.lesoir.be/253441/article/2019-10-13/enquete-sur-les-violences-policieres-lencontre-dextinction-rebellion
https://www.lesoir.be/253441/article/2019-10-13/enquete-sur-les-violences-policieres-lencontre-dextinction-rebellion
https://www.lecho.be/economie-politique/belgique/bruxelles/extinction-rebellion-olivier-de-schutter-gaze-au-visage-raconte/10171416.html
https://www.lecho.be/economie-politique/belgique/bruxelles/extinction-rebellion-olivier-de-schutter-gaze-au-visage-raconte/10171416.html
https://www.dhnet.be/regions/bruxelles/policiers-filmes-en-pleine-arrestation-a-bruxelles-pourquoi-le-policier-sur-cette-video-a-tort-5f3cf8acd8ad5862199ac26
https://www.dhnet.be/regions/bruxelles/policiers-filmes-en-pleine-arrestation-a-bruxelles-pourquoi-le-policier-sur-cette-video-a-tort-5f3cf8acd8ad5862199ac26
http://www.ajp.be/lajp-et-la-rtbf-denoncent-larrestation-abusive-de-journalistes/
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of the fundamental right to freedom of expression

of journalists”.

Recently, the UN Committee against torture
(CAT) issued a recommendation to Belgian
authorities stating that “The State party should
(...) Enbance training for the police on the use
of force, techniques intended to prevent violence
from escalating, respect for fundamental freedoms,
including in connection with the filming of police
interventions, and the obligation for police officers
to identify themselves and explain their actions.”
The Court of Justice of the EU (CJEU) has
also clearly established rules protecting jour-
nalists and citizens in this framework.

Unfortunately, Belgian authorities seem to
stay deaf to this appeal. Proof is the recent
opinion by the Supervisory Body for Police
Information, which sheds doubt on the
well-established right of citizens and journal-
ists to film police action.
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The “Don’t shoot” trial highlighted the ten-
sions between the police and the media. The
trial originated from a complaint filed by
police officers and a police body (police zone
of Brussels-Capital — Ixelles) against a photo
exhibition describing police interventions in

the public space.

This exhibition was organized by civil society
actors and professional photographs. The police
zone and police officers complained about
an infringement of the right to image, honor
and reputation because they were identifiable
in some photos. The court of first instance of
Brussels was able to recognize the undeniable
journalistic and educational vocation of the
exhibition and the importance of the subject
of general interest that constitutes the denun-
ciation of police violence.


https://www.lesoir.be/414275/article/2021-12-23/arrestation-de-journalistes-en-reportage-au-127-bis-la-police-condamnee.
https://www.lesoir.be/414275/article/2021-12-23/arrestation-de-journalistes-en-reportage-au-127-bis-la-police-condamnee.
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/234/78/PDF/G2123478.pdf?OpenElement
https://www.organedecontrole.be/files/DD200025_Avis_dInitiative_F_SIGN%C3%89_00045750.pdf.
https://www.organedecontrole.be/files/DD200025_Avis_dInitiative_F_SIGN%C3%89_00045750.pdf.
https://www.liguedh.be/proces-dont-shoot-la-justice-confirme-le-droit-de-diffuser-des-images-non-floutees-de-la-police/
https://www.liguedh.be/proces-dont-shoot-la-justice-confirme-le-droit-de-diffuser-des-images-non-floutees-de-la-police/
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'This trial illustrates the position of our national
jurisdictions on the importance of the role of
journalists. It also constitutes a worrying threat
to the freedom to inform. This lawsuit comes
at a time when abusive limitations on the work
of the press are increasing, whether through
legal action or through the prohibition to take
pictures in the field.”" This type of lawsuit is
also worrisome in that it may discourage media
outlets or individuals who legitimately wish to
publish a photograph or video reporting on
police actions.

Despite the court’s decision, the media sup-
port and the clear standards set by the CJEU,
the police zone decided to introduce an appeal
against this decision, putting pressure on the
organizers of this photographic exhibition.
And, through them, on all journalists covering
police interventions.
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In 2021, two newspapers teamed up to lead a
project over transparency of local authorities.

They conducted a survey of 281 Walloon and
Brussels municipalities to see if it was possi-
ble for a citizen to obtain precise information
before each municipal council. The verdict: no,
in the vast majority of cases. It constitutes a
breach of Art. 32 of the Belgian Constitution,
which guarantees the right to transparency of
public powers and therefore can constitute an
important tool in the fight against corruption.

On another level, the Federal Commission
for Access to Administrative Documents
(CADA)" is no longer functioning at all. The
reason for this is that the royal decree appoint-
ing its members, which must be issued every
four years, has still not been renewed. The last
one dates from June 22, 2017. However, there
is no provision for members to extend their
mandate until they are renewed. The president
of the CADA managed to keep its work going
for part of the summer 2021, in line with
the continuity of public services. But since 1


https://www.lesoir.be/250444/article/2019-10-01/carte-blanche-quand-la-police-menace-le-droit-dinformer
https://www.lesoir.be/250444/article/2019-10-01/carte-blanche-quand-la-police-menace-le-droit-dinformer
https://www.lesoir.be/401758/article/2021-10-21/les-communes-wallonnes-devront-se-montrer-plus-transparentes.
https://www.lesoir.be/401758/article/2021-10-21/les-communes-wallonnes-devront-se-montrer-plus-transparentes.
https://www.ibz.rrn.fgov.be/fr/commissions/publicite-de-ladministration/presentation-de-la-commission/
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September 1, 2021, the Commission has been

inoperative.”

See also developments below about the trans-

parency of administrative decisions in the
framework of arms exportation.
P

Checks and balances ©

Key recommendations

 Ratity the OPCAT as soon as
possible and establish a national
prevention mechanism with ade-
quate legal, financial and human
resources to ensure effective, in-
dependent and impartial external
monitoring of all places where
people are deprived of their liberty,
in accordance with the OPCAT re-

quirements.

* Ensure the independence of
human rights monitoring bodies,
such as the Permanent Control
Committee of the Police Services
(Committee P), the Supervisory
Body for Police Information and
the Data Protection Authority
(DPA), to ensure the effectiveness
of the complaint’s mechanisms, in

accordance with international rec-
ommendations.

* Guarantee the respect of fun-
damental rights as well as greater
transparency in the issuing of li-
cences for the export of arms to
foreign countries by thoroughly
amending the Walloon decree of
June 21, 2012, on the import, ex-
port, transit and transfer of civilian
arms and defence-related products.

Process for preparing and
enacting laws

Transparency and quality of the legislative
process, in particular in the context of the
COVID-19 pandemic

As noted in the EU Commission 2021 report
on the state of the rule of law in Belgium,” on
March 31, 2021, the Brussels Court of First
Instance ruled that the coronavirus measures
taken by the federal government did not have
a sufficient legal basis. After several unsuc-
cessful appeals to the government, LDH and
the Liga voor mensenrechten filed an action
for interim relief against the Belgian state
with the Brussels Court of First Instance. The
purpose of this action was to challenge the
legality of the management of the health crisis

64  See https://www.levif.be/actualite/belgique/transparence-toujours-pas-de-baton-wallon/article-normal-1474361.

html.
65
of July 20, 2021, p. 13.

18

Opinion of the European Commission in its report on the state of law 2021 in Belgium, Document SWD(2021),



https://www.levif.be/actualite/belgique/transparence-toujours-pas-de-baton-wallon/article-normal-1474361.html.
https://www.levif.be/actualite/belgique/transparence-toujours-pas-de-baton-wallon/article-normal-1474361.html.
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by means of ministerial decrees and the use
of a dubious legal basis to limit fundamental
rights and freedoms.”” Indeed, in view of the
restrictions to fundamental freedoms imposed
to fight the COVID-19 pandemic, a debate in
the Parliament was essential. These measures
have an undeniable impact on rights and free-
doms and, even in a health or security crisis,
the principles of the rule of law and legality
must prevail. Beyond the formal requirements
they set, these principles are the best guarantee
of the democratic legitimacy of the measures
adopted. However, the Belgian state didn't
comply with these obligations for a long time,
dealing with the pandemic through executive
acts and ignoring advice of official bodies,
such as the DPA, in the process.

The Brussels Court of Appeal finally over-
turned the decision of the Court of First
Instance and rejected the application of the
Leagues, finding that the measures did not
prima facie appear to be manifestly illegal.
The court found, however, that the process
raised serious questions in terms of respect
for fundamental rights, as enshrined in the
Constitution and the European Convention
on Human Rights. In particular, the Court of
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Appeal questions the constitutionality of the
laws that were invoked as the legal basis for
the ministerial orders.”” The Court of Appeal
also considered that it was necessary to await
the forthcoming ruling of the Constitutional
Court as to whether the COVID-19 measures
were adopted in full compliance with the
Constitution and fundamental rights. This
ruling is still awaited, as are several privacy-re-
lated cases in front of the Council of State.

The federal legislator finally adopted a law
on the pandemic,” but it didn’t prevent fed-
eral, regional and community governments
from adopting measures highly questionable
regarding the respect of fundamental rights
and the rule of law.

On December 22, 2021, governments decided
on a new set of measures to deal with the
arrival of the new omicron variant. Among
these measures, the cultural sector was par-
ticularly affected: theatres, concert halls and
cinemas had to close their doors. This measure
undermined the right to participate in cultural
life and the rights of workers in the cultural
sector. This was incomprehensible and unjus-
tified considering the advice rendered by the


https://www.liguedh.be/suite-a-laction-introduite-par-la-ligue-des-droits-humains-et-la-liga-voor-mensenrechten-letat-belge-est-condamne-a-adopter-un-cadre-legal-pour-encadrer-les-mesures-covid/
https://www.liguedh.be/suite-a-laction-introduite-par-la-ligue-des-droits-humains-et-la-liga-voor-mensenrechten-letat-belge-est-condamne-a-adopter-un-cadre-legal-pour-encadrer-les-mesures-covid/
https://www.justice-en-ligne.be/L-Etat-a-trente-jours-pour-revoir.
https://www.justice-en-ligne.be/L-Etat-a-trente-jours-pour-revoir.
https://www.liguedh.be/applications-de-tracing-pour-la-ligue-des-droits-humains-la-vigilance-reste-de-mise/
https://www.liguedh.be/applications-de-tracing-pour-la-ligue-des-droits-humains-la-vigilance-reste-de-mise/
https://www.liguedh.be/legalite-des-mesures-covid-la-cour-dappel-reforme-la-decision-du-tribunal-de-premiere-instance-le-recours-aux-arretes-ministeriels-nest-pas-manifestement-illegal-mais-pose-questi/
https://www.liguedh.be/legalite-des-mesures-covid-la-cour-dappel-reforme-la-decision-du-tribunal-de-premiere-instance-le-recours-aux-arretes-ministeriels-nest-pas-manifestement-illegal-mais-pose-questi/
https://www.justice-en-ligne.be/Justice-et-mesures-COVID-pour-la
https://www.justice-en-ligne.be/Justice-et-mesures-COVID-pour-la
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group of experts commissioned by govern-
ments (GEMS): the closure of performing
arts venues was not one of the measures they
advocated. Therefore, the Council of State had
to annul the contested measures.

As noted by the EU Commission, “the Adwvisory
Diwision of the Council of State continues to face
difficulties in carrying out its mandate effectively.
A lack of resources, in particular budgetary and
human resources, continues to pose difficulties for
the advisory branch. These difficulties, combined
with the frequent use of shortened procedures,
mean that the Council of State is in some cases
unable to give an opinion on draft legislation. In
addition, recent budgetary restrictions have made
it even more difficult for the Advisory Division
to carry out its mandate of ensuring the quality
of legislation effectively”.” 'This assertion is par-
ticularly true regarding anti-pandemic pieces
of legislation and is still true to this day.
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There are several bodies in Belgium that do
not enjoy the independence required to carry
out their missions.

First, Belgium signed in 2005 the Optional
Protocol to the United Nations Convention
against Torture (OPCAT), but it has not
yet been ratified. Belgium has repeatedly
announced its intention to ratify it, but to
date, no law of assent has been published. In
Belgium, there are various institutions respon-
sible for reviewing places of deprivation of lib-
erty, such as the Central Supervisory Board of
Prisons (CCSP)"’ or, marginally, the Standing
Police Monitoring Committee.” However,
none of these bodies meets the international
requirements for NPMs (national prevention
mechanism). In practice, this means that
there is no independent national preventive
body responsible for monitoring places of
deprivation of liberty, and that detainees are
deprived of an external review of their rights.
It is absolutely necessary that Belgium ratify
the OPCAT as soon as possible and estab-
lish a preventive mechanism with adequate
financial, human and legal means to ensure an
effective, independent and impartial expertise
consistent with its international obligations, as


https://www.liguedh.be/chronique-196-chiens-de-garde-de-la-democratie-mordants-ou-non/
https://ccsp.belgium.be/.
https://comitep.be/index.html?lang=en.
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stated by the UN Committee against torture:
“The Committee (...) urges the State party to (...)
[r]atify the Optional Protocol to the Convention
as soon as possible, in order that the State party
can establish or designate a national mechanism
for the prevention of torture”.

Secondly, the Standing Police Monitoring
Committee (Committee P) has been criticized
by many international organizations for its lack
of independence, particularly because of the
composition of its investigate department.

'This department is composed of police officers
from difterent units who are responsible for
the work of law enforcement officials. Several
recommendations suggest that the Belgian
state should take appropriate measures to
turther strengthen the control and supervision
mechanisms within the police. It is not new
that Committee P and its investigation depart-
ment are particularly targeted, as they should
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be composed of independent experts recruited
from outside the police.” In that regard, the
independence of the Supervisory Body for

Police Information also raises questions.

Finally, as already mentioned, the inde-
pendence of the Data Protection Authority
(DPA) can also be questioned. Several
conflicts of interest can be observed within
this institution, which could undermine its
independence.”” For instance, three members
of the DPA are members of the civil service.
However, according to the conditions of
appointment defined in the law,”’ the mem-
bers of this authority cannot be public officials.
'This creates a legal incompatibility, since the
mandatary, as a principal, must be loyal to the
executive branch for which he or she works.

Another problematic example is a member of
the DPA who is also a political staff member.
Being employed in a political group is not


https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/234/78/PDF/G2123478.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/234/78/PDF/G2123478.pdf?OpenElement
https://www.liguedh.be/independance-de-lautorite-de-protection-des-donnees-lettre-au-president-de-la-chambre-des-representants-et-aux-chef·fe·s-de-groupe/
https://www.liguedh.be/independance-de-lautorite-de-protection-des-donnees-lettre-au-president-de-la-chambre-des-representants-et-aux-chef·fe·s-de-groupe/
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compatible with the independence require-
ments for this authority.”” Furthermore, this
double-hatting is not in line with the estab-
lished case law of the CJEU, which establishes
the incompatibility of holding an office subject
to a political supervisory authority, with also
holding an office with the data protection
authority.” As a result, as already mentioned,
the European Commission decided to send
a reasoned opinion to Belgium in November
2021" and will likely prosecute the Belgian

state for non-complying with its obligations.

These examples reflect various and serious
p
problems of independence within certain

institutions in Belgium.
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The granting of arms export licenses is sub-
ject to a severe lack of transparency on the
part of the Walloon authorities. So much so
that a petition to the Walloon Parliament has
been launched by various associations to be
heard on the lack of transparency and that the
Parliament recently organized an hearing on
the matter.

In fact, the Belgian state has signed and rat-
ified the United Nations treaty on the arms
trade.” However, it blithely violates this treaty
— as well as European and Walloon law — by
allowing arms exports to states involved in
serious violations of international humani-
tarian law. The violations of these different
rights are attested by the multiple suspensions
by the Council of State of the decisions of the
Walloon Minister-President to grant export


https://ec.europa.eu/commission/presscorner/detail/en/inf_21_5342.
https://ec.europa.eu/commission/presscorner/detail/en/inf_21_5342.
https://www.liguedh.be/wp-content/uploads/2022/01/2022.01.11-Lettre-commission-UE.pdf.
https://www.lesoir.be/418550/article/2022-01-17/armes-wallonnes-une-petition-pour-plus-de-transparence-defendue-au-parlement?
https://www.lesoir.be/418550/article/2022-01-17/armes-wallonnes-une-petition-pour-plus-de-transparence-defendue-au-parlement?
https://www.liguedh.be/armes-wallonnes-amnesty-la-cnapd-la-ldh-et-vredesactie-deposent-une-petition-au-parlement-de-wallonie-pour-plus-de-transparence/
https://www.liguedh.be/armes-wallonnes-amnesty-la-cnapd-la-ldh-et-vredesactie-deposent-une-petition-au-parlement-de-wallonie-pour-plus-de-transparence/
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licenses to Saudi Arabia to Walloon arms
companies.

There have been numerous political declara-
tions stating that the Minister will not grant
licenses for new contracts to countries that
commit serious violations of international
humanitarian law or international human
rights law.”" In fact, these weapons are con-
stantly found in countries that should be pro-
hibited, which contradicts the statements of

political representatives.

In order to put an end to this opacity, NGOs
ask that the decisions to grant — or refuse
— licenses, as well as the decisions of the
Commission of Advice, competent to give
counsel to the Walloon Minister-President, be
made public; that the date provided in the gov-
ernment reports be standardized with those
available to the customs authorities in order to

LIBERTIES RULE OF LAW REPORT
2022 BELGIUM

allow for a real readability of exports; that the
frequency with which these reports are pub-
lished be increased; and that the time limits
for the publication of the reports be reduced
in order to allow for an effective parliamentary
and public control.

Furthermore, it is of utmost necessity to
review the composition of the Commission
of Advice, to guarantee its independence.
Indeed, the decree of June 21, 2012, on the
import, export, transit and transfer of civilian
arms and defence-related products™ has cre-
ated a “Commission for advice on arms export
licenses”, responsible for formulating reasoned
and confidential opinions “at the request of
the Government or on its own initiative”.
Unfortunately, the advice it has produced
remains secret and its composition is not inde-
pendent, as a majority of its members directly
depend from the Walloon authorities.


http://www.raadvst-consetat.be/?page=news&lang=fr&newsitem=669
https://www.liguedh.be/wp-content/uploads/2020/09/observatoire_des_armes_wallonnes_-_3e_me_e_dition.pdf
https://www.grip.org/fr/node/2941#_ednref25, March 26, 2020.
https://www.liguedh.be/wp-content/uploads/2020/09/observatoire_des_armes_wallonnes_-_3e_me_e_dition.pdf
https://www.liguedh.be/wp-content/uploads/2020/09/observatoire_des_armes_wallonnes_-_3e_me_e_dition.pdf
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Therefore, it is essential to guarantee greater
transparency by thoroughly amending the
Walloon decree of June 21, 2012.

As mentioned in the previous section, the
Walloon Region has been granting export
licenses for arms and defence material to
Saudi Arabia. NGOs have been successfully
challenging in court those decisions, but the
Walloon authorities stubbornly persists to
grant those licenses, in blatant contradiction
with the UN, EU and regional rules. These
licences, which had been suspended by the
Council of State in March 2020 and August
2020, were again readopted in February 2021.
It is becoming really urgent that the Walloon
Region understands that its decisions con-
cerning the granting of arms export licenses
to Saudi Arabia are simply unjustifiable under
international and Wallonian law.

Enabling framework for
civil society ©

Key recommendations

* Guarantee freedom of assembly
and freedom of expression by im-
posing clear engagement rules to
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police forces in cases of pacific
demonstrations and by prosecuting
every infringement to the exercise
of these freedoms.

* Refrain from prosecuting civil
society actors when they express le-
gitimate concerns and claims about
Belgium’s human rights situation.

 Strictly respect the CJEU ju-
risprudence in the “data retention”
case by forbidding blanket surveil-
lance of citizens and by limiting
exceptions to the strictly necessary
cases, providing sufhicient safe-
guards are put in place.

Police made numerous arrests during demon-
strations in 2021, which raised doubts about
the authorities’ recognition of the fundamental
nature of the right to demonstrate. Concerns
mounted in particular following a demon-
stration on January 24, 2021, in Brussels, in
light the number of protesters arrested and the
numerous testimonies indicating a dispropor-
tionate and illegitimate use of force in policing
the demonstration.” This was the third rally
in three months aimed at denouncing the
worrying levels of police violence and the


https://dossiers.parismatch.be/les-casernes-de-la-honte/?_ga=2.261101645.1310436169.1618985695-1664218201.1587652888
https://dossiers.parismatch.be/les-casernes-de-la-honte/?_ga=2.261101645.1310436169.1618985695-1664218201.1587652888
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dysfunction of the justice system that police
ended up excessively repressing in defiance of
the law and fundamental rights.

'The Police Act requires that the use of force
by the police meets the criteria of propor-
tionality, necessity and legitimacy. During
three consecutive rallies (“Justice for Adil” in
Anderlecht on November 27, 2020, “Justice
for Ibrahima” in Saint-Josse on January 17,
2021, and “Against class and racist justice” on
Sunday, January 24, 2021), many testimonies
were received about the illegitimate nature
of the use of force by the police, including as
regards: disproportionate police measures and
a lack of communication with demonstrators
and passers-by, and even provocative, aggres-
sive and intimidating behaviour towards them;
non-respect for the right to demonstrate;
arbitrary and violent arrests, particularly of
minors, often racialised, accompanied by racist
and sexist insults; violations of the right to film
the police; disproportionate and illegitimate
use of force during detention; and detention
conditions that do not respect the rights of the
detainees, many of whom are minors, nor the
sanitary conditions.

'These demonstrations reflect the tensions trig-
gered by a more general context of repressive
policing, which has become even tougher in
recent months. LDH was specifically con-
tacted by victims and relatives of victims
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who took part in these three demonstrations.
LDH examined these three demonstrations
in particular because, in addition to the
infringement of the right to demonstrate
and the disproportionate police presence, the
police manifested particularly violent attitudes
(physical and psychological) against racialised
people, which was documented in the public
space and in the police premises. LDH is also
concerned about the way social distancing and
precautionary measures imposed on public
gatherings in response to the COVID-19
pandemic are being abused to prevent citizens
from demanding justice for victims of police
violence and an end to police impunity, the
arrest of a large number of minors and the
persistence of ethnic profiling.

As already mentioned, in 2021, two newspa-
pers teamed up to lead a project over trans-
parency of local authorities.”” They conducted
a survey of 281 Walloon and Brussels munic-
ipalities to see if it was possible for a citizen to
obtain precise information before each munic-
ipal council. The findings indicated that this is
not possible in the vast majority of cases. This
constitutes a breach of Art. 32 of the Belgian
Constitution, which guarantees the right to
transparency of public powers and therefore


https://www.liguedh.be/quand-les-citoyen%C2%B7ne%C2%B7s-utilisent-leur-droit-de-manifester-pour-denoncer-les-violences-policieres-les-forces-de-lordre-repondent-par-la-violence/.
https://www.liguedh.be/quand-les-citoyen%C2%B7ne%C2%B7s-utilisent-leur-droit-de-manifester-pour-denoncer-les-violences-policieres-les-forces-de-lordre-repondent-par-la-violence/.
https://www.lesoir.be/401758/article/2021-10-21/les-communes-wallonnes-devront-se-montrer-plus-transparentes.
https://www.lesoir.be/401758/article/2021-10-21/les-communes-wallonnes-devront-se-montrer-plus-transparentes.
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can constitute an important tool for the par-
ticipation of civil society in public affairs.

As already mentioned, the “Don’t shoot”
trial, which originated in a complaint by
police officers and a police body (police zone
of Brussels-Capital — Ixelles) against a photo
exhibition describing police interventions in
the public space,” highlighted existing ten-
sions between the police, the media and civil
society actors. The complaint was grounded
in the claim of an alleged infringement of the
right to image, honor and reputation because
law enforcement officials were identifiable in
some photos. The court of first instance of
Brussels was able to recognize the undeniable
journalistic and educational vocation of the
exhibition and the importance of the subject
of general interest that constitutes the denun-
ciation of police violence.
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'This trial illustrates the position of our national
jurisdictions on the importance of the role
of journalists and civil society actors. It also
constitutes a worrying threat to the freedom to
inform and to the freedom of expression. This
lawsuit comes at a time when abusive limita-
tions on the work of the press are increasing,
whether through legal action or through the
prohibition to take pictures in the field.”” This
type of lawsuit is also worrisome in that it may
discourage media outlets or individuals who
legitimately wish to publish a photograph or

video reporting on police actions.

Despite the court’s decision, the media sup-
port and the clear jurisprudence of the CJEU,
the police zone decided to introduce an appeal
against this decision, putting pressure on the
organizers of this photographic exhibition.
And, through them, on all journalists and civil
society actors covering police interventions or

expressing critical opinion on police actions.

In another case, the criminal court of Tournai
ruled in January 6, 2022, the dismissal of
charges against anti-racist activist Nordine
Saidi and his movement, Brussels Panthers,
prosecuted for having opposed the racist


https://www.liguedh.be/proces-dont-shoot-la-justice-confirme-le-droit-de-diffuser-des-images-non-floutees-de-la-police/
https://www.liguedh.be/proces-dont-shoot-la-justice-confirme-le-droit-de-diffuser-des-images-non-floutees-de-la-police/
https://www.lesoir.be/250444/article/2019-10-01/carte-blanche-quand-la-police-menace-le-droit-dinformer
https://www.lesoir.be/250444/article/2019-10-01/carte-blanche-quand-la-police-menace-le-droit-dinformer
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folklore of what was called until 2018 “La
grande sortie des Negres” (sic).""’ Nordine Saidi
and the Brussels Panthers were prosecuted on
the one hand for “threats” and on the other
hand for “harassment”, all in a “terrorist con-
text”, because he had sent two letters to the
municipal authorities in 2018 asking for the
cancellation of the traditional event.

The Tournai correctional court dismissed
the charges, insisting on the legality of the
motive and the means used, considered as not
threatening to any reasonable person. As far as
the plaintiffs are concerned, the court insists
that Nordine Saidi was indeed addressing
the mayor and the political representatives in
their capacity to act against negrophobic folk-
lore. For the court, the two letters sent by the
Brussels Panthers did not represent a threat,
and the collective indicated that it wanted to
raise awareness about racism. This case can
be seen as an attempt to repress a legitimate
political expression.

Furthermore, it seems that there was an
instrumental use of justice: that this case has
gone so far and that the resources of the police
and judicial authorities have been mobilized
for many months is in itself a serious concern.
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Even if the outcome is positive, this case
should never have reached a criminal court.

OnFebruary 27,2021, Philippe Pivin, deputy of
the Federal Parliament, made comments about
LDH and Police Watch, LDH’s Observatory
of Police Violence, describing its publications
as “a driver of social tensions” that “stirs up
anti-police movements” and denounces “unac-
ceptable comments”. As a result, he announced
that he had asked the Minister of the Interior
to “launch an investigation” and nothing less
than an “early suspension of payments of pub-
lic money” to Police Watch.

These remarks, close to intimidation, echo
those made on February 10, 2021, by Vincent
Gilles, president of the SLFP Police, the
country’s main police union, who claimed
that LDH was composed of “ill-intentioned
people” who aim to “destabilise our democ-
racy and our State”.'"” A few months earlier,
the same union leader insulted the director
of Amnesty International Belgium live on a
national TV channel."” The violence of these


https://www.lesoir.be/416543/article/2022-01-06/annulation-de-la-sortie-des-negres-le-representant-du-collectif-antiraciste.
https://www.lesoir.be/416543/article/2022-01-06/annulation-de-la-sortie-des-negres-le-representant-du-collectif-antiraciste.
http://https://www.dhnet.be/actu/faits/philippe-pivin-flingue-l-observatoire-des-violences-policieres-de-la-ligue-des-droits-humains-c-est-anti-policier-603911f29978e2610ae1720d)
https://www.dhnet.be/actu/faits/philippe-pivin-flingue-l-observatoire-des-violences-policieres-de-la-ligue-des-droits-humains-c-est-anti-policier-603911f29978e2610ae1720d)
https://www.dhnet.be/actu/faits/philippe-pivin-flingue-l-observatoire-des-violences-policieres-de-la-ligue-des-droits-humains-c-est-anti-policier-603911f29978e2610ae1720d)
https://lameuse.sudinfo.be/744872/article/2021-02-11/police-watch-les-violences-policieres-sur-la-place-publique
https://www.lesoir.be/322287/article/2020-09-01/affaire-chovanec-le-president-dun-syndicat-policier-insulte-le-directeur
https://www.lesoir.be/322287/article/2020-09-01/affaire-chovanec-le-president-dun-syndicat-policier-insulte-le-directeur
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remarks raises questions: there is a hardening
of the discourse of some police unions, which
have an important weight in the functioning
of the police and whose positions are relayed
by the voice of some political representatives.

LDH is an association that has been defend-
ing and promoting fundamental rights for over
100 years. It is recognised for the rigour of
its analyses, its strict independence from any
political party or movement and its presence
in the associative and militant sector. It covers
many human rights issues, including police
violence. Police Watch, its observatory on
police violence, has three missions: to inform,
to analyse and to act. This is why LDH has
already met several times with police author-
ities to discuss the findings of Police Watch.

As it is the case in other EU countries, there is
a trend in Belgium toward the criminalisation
of solidarity, including the misuse of criminal
law to target individuals defending the rights
of refugees, asylum seekers and migrants.

For instance, in a highly publicised case, four
individuals were prosecuted for providing
minimal assistance in a human trafhicking

case after helping migrants cross into Great
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Britain in 2017."" The prosecution accused
them of having lent money or a telephone to
migrants they were hosting at home, which
they would have used to help other migrants
reach Great Britain. Several defence lawyers
jointly denounced it as a political trial, the
intention of which was to dissuade people who
come to the aid of migrants from doing so, by
showing them what criminal proceedings they
are exposed to. For them, the prosecution was
turning this case into a “trial of solidarity”, by
trying to convict Belgian citizens who only
wanted to help destitute migrants, and to con-
vict migrants themselves who wanted to help
others get to Britain."” Fortunately, in May
2021, the Brussels Court of Appeal acquitted
the four people who had sheltered migrants in
2017.

Despite the successful outcome in this par-
ticular case, it is necessary to publicly recog-
nise, promote and commend the role of these
organisations and individuals as human rights
defenders and protect their legitimate activi-
ties, which include a wide range of solidarity
actions.

In 2015, the Constitutional Court'’” annulled
the law of July 30, 2013, amending Articles


https://www.justice-en-ligne.be/Proces-des-hebergeurs-hebergeurs
https://www.rtbf.be/article/bruxelles-l-arret-dans-le-dossier-dit-des-hebergeurs-de-migrants-sera-prononce-mercredi-10769051?id=10769051
https://www.rtbf.be/article/bruxelles-l-arret-dans-le-dossier-dit-des-hebergeurs-de-migrants-sera-prononce-mercredi-10769051?id=10769051
https://www.lalibre.be/belgique/judiciaire/2021/05/26/acquittement-general-lors-du-proces-des-hebergeurs-de-migrants-F5AVRLF72BGSFPZLVSTTIZCZFA/
https://www.lalibre.be/belgique/judiciaire/2021/05/26/acquittement-general-lors-du-proces-des-hebergeurs-de-migrants-F5AVRLF72BGSFPZLVSTTIZCZFA/
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2, 126 and 145 of the Act of 13 June 2005
on electronic communications and Article
90decies of the Code of Criminal Procedure
(the so-called ‘Data Retention Act’)"" trans-
posing the European Directive 2006/24/
EC,"” which had itself been invalidated by the
Court of Justice of the European Union in its

Digital Rights judgment.

'This annulment was intended to put an end
to the obligation imposed on telecommunica-
tions operators and Internet access providers
to retain, for the purposes of combating seri-
ous crime, all traffic information concerning
telecommunications users (also known as
metadata).

Despite this first annulment, the Belgian state
adopted new but similar legislation''" which,
although it did not have all the flaws of the
first one, nevertheless imposed a systematic
and massive collection of the metadata of
people present on Belgian territory. Therefore,
NGOs logically asked and obtained from the
Constitutional Court the annulment of this
legislative norm in 2021.
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The CJEU clearly established that the state
may derogate from this prohibition of gener-
alized surveillance, but only in the event of
a serious threat to national security and pro-
vided that the retention of data is limited in
time and to the extent strictly necessary, that
sufficient safeguards are provided and that the
control of access is in the hands of a court or an
independent administrative authority.

Unfortunately, the Belgian federal government
disregarded the clear indications provided by
both national and international courts. Indeed,
the first echoes from the Council of Ministers
are far from reassuring: far from limiting itself
to “repairing” the illegalities observed by the
above-mentioned courts, the initial draft bill
introduced a requirement relating to encrypted
messaging applications aimed at making it pos-
sible to decrypt what is exchanged by certain
users, at the request of law enforcement agen-
cies and with the agreement of an investigating
judge. In other words, service providers would
have been obliged to “disable” encryption for
certain users. However, the encryption of
communications makes the information sent


https://www.rtbf.be/info/belgique/detail_un-projet-de-loi-belge-menace-la-confidentialite-des-messages-cryptes?id=10858753
https://www.rtbf.be/info/belgique/detail_un-projet-de-loi-belge-menace-la-confidentialite-des-messages-cryptes?id=10858753
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with an application unreadable for people who
are not the recipients of the message. Thus, the
information that passes through an encrypted
channel is scrambled, accessible only to those
who are communicating with each other. This
is an indispensable tool in a democracy, not
only for certain specific professions (journal-
ists, lawyers, etc.), but also for all individuals.

Faced with a strong reaction from civil soci-
ety and the Data Protection Authority,
the government was forced to backtrack and
announced that it would no longer include
this obligation in the draft bill in question.
However, it appears that the executive has not
completely abandoned this possibility in the
tuture, which is extremely problematic.

It should also be noted that, with regard to
the other issues raised by the data retention
reform, the draft bill in question has been the
subject of a very critical and detailed opinion
from the Data Protection Authority (DPA).

'The DPA notes that there are significant risks
for the respect of fundamental rights, whether
from the point of view of legality, necessity or
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proportionality.* It also notes, among other
things, the fact that the preliminary draft
does not provide for access to data to be always
subject to prior control either by a court or by
an independent administrative body which has
the status of a third party in relation to the
authority requesting access to the data, which
is a European requirement.

In view of the DPA’s conclusions regarding
this preliminary draft, the possibility of a new
appeal to the Constitutional Court for annul-
ment is far from hypothetical. Indeed, the
DPA concludes with regard to the preliminary
draft that “If must be noted, however to note that
the draft bill does not really bring about the change
of perspective required by the case law of the GJEU
and the CC. In ifs opinion, the Authority notes
that the draft bill intends to impose new measures
for the retention of traffic and location data which
could lead to the de facto reintroduction of general
and undifferentiated data retention obligations,
while at the same time extending the possibilities

of access to such data’.


https://www.globalencryption.org/2021/09/open-letter-48-organizations-and-cybersecurity-experts-call-on-the-belgian-government-to-halt-legislation-to-undermine-end-to-end-encryption/
https://www.globalencryption.org/2021/09/open-letter-48-organizations-and-cybersecurity-experts-call-on-the-belgian-government-to-halt-legislation-to-undermine-end-to-end-encryption/
https://www.autoriteprotectiondonnees.be/publications/avis-n-108-2021.pdf
https://news.belgium.be/fr/conservation-des-donnees-didentification-et-des-metadonnees-dans-le-secteur-des-communications
https://www.autoriteprotectiondonnees.be/publications/avis-n-108-2021.pdf
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Disregard of human
rights obligations and
other systemic issues
affecting the rule of law
framework ©

Key recommendations

¢ Belgium should put an end to
the endemic prison overcrowding
situation by developing alternatives
to deprivation of liberty in case of
conviction and by reviewing its
penal policies to ensure that the
prison sentence is the ultimum re-
medium.

* Belgian authorities should take
the necessary measures to combat
ill-treatment by the police effec-
tively, including ill-treatment based
on any form of discrimination, and
punish the perpetrators appropri-
ately. To do so, it needs to guarantee
the independence of the Permanent
Control Committee of the Police
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Services (Committee P). It should
also authorize filming or photo-
graphing police interventions.

* Put an immediate end to the in-
carceration of people with mental
illnesses in prisons.

Prison overcrowding is endemic in Belgium
and the resulting conditions of detention lead
to inhuman or degrading treatment. As a
result, the Belgian state faced several convic-
tions of violations of Article 3 of the ECHR.
The Belgian state was also sentenced by the
national judicial order for endemic prison
overcrowding of a Brussels establishment.

The Belgian state must comply with the
requirements of international bodies in this
field, in particular of the European Committee

for the Prevention of Torture (CPT)'*’ and of


�https://www.coe.int/en/web/cpt
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the High Commissioner for Human Rights of
the Council of Europe, ' by adopting a policy
that does not involve the construction of new
penal institutions. As also highlighted by the
UN CAT, “the State party must consider insti-
tuting alternative measures to detention rather
than increasing prison capacity”.”” The CPT
points out that “Iz is important, however, that
priority should continue to be given to reducing the
prison population and controlling it to reasonable
proportion [...]. This also requires ensuring that
attention is not excessively given to the increase of
the total capacity of the penal institution’.

Prison expansion is a ploy, as many scientific
studies have shown: the evolution of the
prison population actually depends on the
implemented criminal policies. In this regard,
given the obvious failure of the criminal policy
that has been deployed for decades and the

largely counterproductive nature of freedom
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deprivation in many cases, it is necessary to
ensure that prison sentence is truly the u/timum
remedium, both about preventive detention
and the execution of sentences. This includes
in particular the use of alternative sanctions.
In that regard, the Belgian state should on the
one end ensure the proper implementation of
cooperation agreements between the federal
state and the communities responsible for the
enforcement of sanctions of unpaid work and
electronic monitoring, on the other end by
developing new alternatives (special confisca-
tion, day fines, etc.), while remaining careful
not to widen the criminal net.

There is a lack of accountability in Belgium
as regards the illegitimate use of force by
the police. In their recommendations to the
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Belgian state, the CPT,”" the UN Human
Rights Council " and the UN CAT stip-
ulated, among other things, that “Zhe Srate
party should take the necessary measures to combat
ill-treatment effectively, including ill-treatment
based on any form of discrimination, and punish
the perpetrators appropriately”.”’ More recently,
the UN CAT has stated that “recalling the rec-
ommendation contained in its previous concluding
observations (...), the Committee calls on the State
party to urgently conduct an independent and
transparent investigation into the use of ill-treat-
ment and the excessive use of force by the police,
with a view to establishing the necessary preven-
tion policies and strengthening internal and exter-
nal oversight mechanisms”.”" 'The UN CERD,
for its part, recommended that the Belgian
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state “[take measures to ensure that prompt, thor-
ough and impartial investigations are carried out
into all racist incidents caused by or involving the
police, ensure that those responsible for such acts
are prosecuted and appropriately punished and
provide adequate reparation fto the victims.

Despite this, allegations of ill-treatment by
law enforcement officers continue to be made.

Reports and news over the last few years
pointed to police violence as an acute problem
in Belgium. Many documented cases of dis-
proportionate use of force by police eventually
resulted in the death of the persons arrested,
without an adequate reaction from the judicial
authorities."” Similarly, many disproportion-
ate police interventions resulted in the serious


https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/234/78/PDF/G2123478.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/234/78/PDF/G2123478.pdf?OpenElement
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interference with the fundamental rights of
citizens peacefully demonstrating in the public
space.”” Measures adopted in the context of
the public health emergency also amounted to
numerous interferences with the fundamental
rights of individuals."" In this context, the fact
of being a minor or young adult did not protect
individuals from disproportionate or even ille-
gal police interventions,' " nor did the fact of
being in a particularly vulnerable situation due
to one’s administrative status.
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Reactions by the Belgian authorities are lim-
ited and not commensurate with the serious-
ness of the phenomenon.

As already highlighted, Belgium has serious
shortcomings in following-up recommen-
dations of international and regional human
rights bodies. Specifically for the year 2021,
see the UN CAT recommendations,’” the
UN Committee on the Elimination of Racial



https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/234/78/PDF/G2123478.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/234/78/PDF/G2123478.pdf?OpenElement
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Discrimination'"” and the UN Human Rights
Council."” A consistent number of those
recommendations are reiterations of recom-
mendations already made in previous reports,
which remain not implemented.

As already mentioned in previous sections,
the Belgian state continues to show reluctance
in abiding to the CJEU jurisprudence in the

“data retention” case.

The incarceration of people with mental
illnesses in prisons must be ended: this rec-
ommendation has been made many times
before and the Belgian authorities have been
frequently condemned for this, even to the
extent of a pilot ruling by the ECtHR.

'This underlines once more the urgency of this
issue. However, to date, and although the gov-
ernment seems to have become aware of the
importance of this problem, in part by creating
closed care facilities which are independent
of prisons, the psychiatric annexes to prisons
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do still exist and the law of May 4, 2016, on

internment and various provisions relating to

justice

still allows patients to be sent there.


https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsr69Gyhm7QM1Oqny37itcWj%2f24FroBjCaMewiKH8VB33Y8s%2fkXw5yPV3hlqdpQB%2bOg4MlMnfrqOqAARCaTrDTVgblGEOALrMdKEjWiJe%2boQeDeIIAMTcFGxm9YS0zz2beA%3d%3d
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsr69Gyhm7QM1Oqny37itcWj%2f24FroBjCaMewiKH8VB33Y8s%2fkXw5yPV3hlqdpQB%2bOg4MlMnfrqOqAARCaTrDTVgblGEOALrMdKEjWiJe%2boQeDeIIAMTcFGxm9YS0zz2beA%3d%3d
https://undocs.org/en/A/HRC/48/8
https://undocs.org/en/A/HRC/48/8
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Contacts

For over a hundred years, the Ligue des Droits Humains (LDH, League of Human Rights) has
combated injustices and infringements of fundamental rights in the French Community of Belgium.
LDH works on subjects such as: youth, prisoners’ rights, migrant and refugees situation and rights,
access to justice, economic, social and cultural rights, psychiatric patient’s rights, equal opportunities,

privacy and diversity.

Rue du Boulet, 22
1000 Brussels
Belgium
ldh@liguedh.be

www.liguedh.be

'The Civil Liberties Union for Europe (Liberties) is a non-governmental organisation promoting the
civil liberties of everyone in the European Union. We are headquartered in Berlin and have a presence
in Brussels. Liberties is built on a network of 19 national civil liberties NGOs from across the EU.

Ringbahnstrasse 16-18-20
12099 Berlin

Germany
info@liberties.eu

www.liberties.eu

Stephen Leonardi/unsplash.com
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